
MEMORAN DUM AND OR DER ON MOTION T O INTERVENE AS PLAINTIFF
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In the matter of: )
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)
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)
)
)

TOPGALLANT LINES, INC. )
)
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)
)
)

v. )
)

MILITARY SEALIFT COMMAND )
)

Defendant )

MEMORANDUM A ND ORDER

ON MOTION TO INTERV ENE AS PLAINTIFF

Creditor, Fleet Factors Corpo ration, Inc., d/b/a Amb assador Fac tors

("Ambassador Factors") comes before this Court  requesting  perm ission  to inter ven e in th is

adversary  proceeding  between  Topg allant Lines, Inc., Plaintiff ("Trustee") and  Military

Sealift Com man d, D efend ant ("MSC").  Am bassador Factors asserts intervention as a
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matter of right under F.R.Civ.P. 24(a)(2) and in the alternative requests that this Court

grant perm issive in tervention  und er F.R .Civ.P . 24(b )(2).  T he T rustee  has filed a b rief in

opposition to this M otion .  Base d up on th e par ties' briefs, the record in the file, and

applicable authorities, I make the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

The following facts are not in dispute.1  On June 12, 1989, the MSC  issued

solicitation, offer and award N0003389-R-2300 First Cycle seeking worldwide ocean and

intermodal transportation services for the period October 1, 1989, through March 31,

1990.  In res pon se to th is solicita tion, T opg allant L ines, In c. ("D ebto r") bid  on a contract

to provide carrier services to the MSC , including the supplying of ocean and intermodal

container services on certain trade routes between the United States, Western Europe, and

the United Kingdom.

On September 1, 1989, MSC awarded to the Debtor contract number

N0003390-C-9013 for the movement of containerized cargo.  Under this contract, Debtor

agreed to provide ocean and intermodal transportation for MSC cargo time tendered

between the United States, Northern Europe, and the United Kingdom.  This type of

service, referre d to a s "liner  term" serv ice, req uires th e ship per to  assume a ll respo nsibility

and cost for the transportation of the cargo from the port or point where the cargo was
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receipted to the destination port or point wh ere the ship per m akes  the ca rgo a vailab le to

the MSC.

Debtor c harte red v essels  M/V  Chesap eake Bay  and M /V De laware Bay

to perform this contract.  Unfortunately, on December 13, 1989, before voyages numbered

33 and 34  had been  comp leted by the two  vessels, First American  Bulk C arriers ("FABC ")

declared Debtor to be in default under the Subbareboat Charters by which Debtor had

possession of the M/V Chesapeake Bay and M/V Delaware Bay.  FABC took possession

of both vessels and withdrew them from service.  On the same date, December 13, 1989,

but after FABC took possession of the vessels, Debtor voluntarily filed a petition for relief

under Chapter 11 of the Bankruptcy Code.

When  the M/V Chesapeake Bay arrived at its port of call in Bremerhaven,

Germany, it was arrested.  The M /V De laware Bay was still at sea en route to its European

ports  of call when Debtor filed for protection under Chapter 11 of the Bankruptcy Code.

The vessel by-passed its scheduled port of call at Rotterdam and proc eede d dire ctly w ith

MSC cargo on board to the port of Bre merhav en, G erm any .  At  Bremerhaven, the German

authorities im med iately a rrested  the vessel.

Debtor did n ot co mp lete d elive ry o f MSC 's carg o afte r the a rrest o f its

vessels in Bremerhaven.  MSC  made substitute arrangements for the discharge and further
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carriage of its cargo.

The parties dispute the circum stances unde r which M SC took  delivery of

its cargo in B remerhaven  and  mad e arrange men ts for d elivery  to its ultimate destination.

The gov ernm ent co ntends tha t Deb tor, un able  to secure its  vessels from  arrest, e ssen tially

abandoned the ca rgo a t the port, leaving MSC no cho ice but to negotiate and pay for the

release and  furth er ca rriag e of th e car go b y oth er m eans.  Debtor, on the other hand,

contends that the MSC did not allow it an opportunity to secure the v essels  and  their

cargo, instead dem and ing imm edia te acc ess to  its cargo.  D ebto r alleg es that the  MS C's

urgency in gaining possession of the cargo was due in large part to the fact that the

personal effects o f a Navy  adm iral were located in  one  or m ore o f the co ntainers.  This

dispu te is the und erlyin g ba sis for this  case in  wh ich P laintiff A mb assad or Factor s requests

permission to intervene.

The debtor-in-possessio n filed this adversary  proceeding to recover unpaid

freigh ts on F ebru ary 1 6, 19 90.  T he ca se w as co nve rted to  a Chapter 7 liquidation on

December  17, 1 990 , and  Jam es L . Drake , Jr., was appointed Trustee.  After a lengthy

period of discovery, M SC filed a mo tion for summ ary judgment which this Court denied

on July 29, 1994, having found genuine issues of m aterial fa ct rem aining w ith reg ard to

the factual application of the doctrine of the pro rata itineris.
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On May 26, 1995 , Ambassador Factors filed a motion to intervene as

Plaintiff.  Ambassador Factors essentially asserts that, (1) the Tru stee has en gag ed in  little

or irrelevant discovery, (2) all relev ant d iscov ery o ccur red o nly as a result of defending

a motion to dismiss by MSC, and (3) since defending that motion, Trustee has taken no

action  to advan ce this  case any further.  Trustee subsequently filed a brief in opposition

to this motion on June 20, 1995.  Trustee denies the allegations and asserts that

Ambassador Factors' motion pursuant to F.R.Civ.P. 24(a)(2) and 24(b)(2) should be

denied because their interest is adequately protected by Plaintiff Trustee.

CONCLUSIONS OF LAW

Bankruptcy Rule 7024 incorporates Rule 24 of the F ederal Ru les of C ivil

Procedu re which prov ides for intervention of right for anyone who "claims an interest

relating to the property or transaction which is the subject of the action and the applicant

is so situated that the disposition of the action may as a practical matter impair or impede

the applican t's ability to protect that interest, unless the applicant's interest is adequa tely

represented by e xisting parties."  F.R.Civ.P. 24(a)(2).  Rule 24 also provides for

perm issive in tervention  wh en "a n ap plican t's claim  or defense and the main action have

a question of law or fact in common . . . . In exercising its discretion  the co urt sh all

consider whether the intervention will unduly delay or prejudice the adjudication of the

rights of the original parties."  F.R.Civ. P. 24(b )(2).



2 After only a  cursory view, this Court also questions the timeliness of Ambassador Factors ' motion.  The

applic ant's dec ision to  enter th is litigation comes  approximately five years after i ts inception and near completion

of the discovery process.   Although the amount of time since the action was initiated is generally disregarded, the

point to wh ich a su it has pr ogre ssed is  a releva nt facto r, NA AC P v. N ew Y ork , 413 U .S. 345 (19 73), as are

considerations of unnecessary delay or prejudice to the adjudication of the rights of the orig inal pa rties.  Reeves v.

International Tel.  & Tel. Corp., 616 F.2d 1 342 (5th C ir. 1980), cert. denied , 449 U .S. 1077 (1 981).
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An intervenor under Rule 24 (a)(2) must meet the following requirements:

(1) Submit a timely application to intervene; (2 ) dem ons trate an  interes t in the p rope rty

or transaction; (3) show that the in tervenor's ability to protect such interest might be

impaired; and (4) demonstrate that the interest is not adequately represented by the

existing part ies.  Athens Lumber Co. v. Federal Election Commission, 690 F.2d 1364,

1366 (11th  Cir. 1982 ); In re Thompson, 965 F.2d 1136, 1142 (1st Cir. 1992).  If an

intervenor fails to meet one of these  requirements, then it cannot intervene as a matter of

right.   Ma tter of S um mit Ridge Apartments, Ltd., 104 B.R . 405 (Ban kr. N.D.A la. 1989).

Here  our focu s is on  the fo urth r equ irement.  For  the reason s set fo rth below, this Co urt

holds that applicant, Ambassador Factors, has not carried its burden demonstrating that

its interest is represented inadequately by the existing parties to the suit.  Since this Court

concludes that the fourth requirement is not met, the other requirements need not be

discussed.2

In support of its motion, Plaintiff argues in its br ief that th e inad equ ate

representation requ irement o f Ru le 24 (a)(2 ) "is satis fied if the app licant show s that

representation of his  interes t <may be’ inadequate; and the burden of making that showing

should be tr eated  as m inim al."  Trbov ich v. United M ine W orkers, 404 U.S. 528, 538 n.10
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(1972).   Fur ther, A mb assad or Factor s cor rectly p oints o ut tha t the E leven th Circu it has

adopted this test stating that the applicant, "should be allowed to intervene unless it is clear

that [the existing parties] will provide adequate representation."  Chiles v. Thornburgh,

865 F.2d 1197  (11th Cir. 1989).  (Detainees in a minimum-secu rity pr ison a llow ed to

intervene in suit by United States Senator Lawton Chiles against the Attorney General of

the United States alleging tha t the federal facility was being op erated illegally).  How ever,

Ambassador Facto rs' reliance on cases interpreting Rule 24(a)(2) outside of the

bankruptcy con text is misplaced.  When  interpreting each procedural rule, a party must

consider the rule's  app licatio n in b oth a  civil a nd b ank rup tcy conte xt, inco rpor ating the

Code, its underlying purpose, and the d ynamics amo ng the relevant provisions.

As prev iously  men tioned, the is sue is  wh ether  Am bassado r Fac tors is

adeq uately  repre sented in  the Chap ter 7 adv ersary  proc eedin g by  the T rustee .  The  Sixth

Circu it considers three factors relevant when reviewing the adequacy of representation for

the purpose of intervention:  (1)  If there is collusion between the representative and an

opposing party; (2) if the representative fails in the fulfillment of his duty; and (3) if the

representative has an in teres t adv erse  to the pro pos ed in terveno r.  In re Simetco, Inc., Adv.

Pro. No. 94-6066, Ch. 11 Case N o. 93-617 72, slip op. at 3-4 (Ba nkr. N.D.Ohio, Aug. 15,

1994) (Williams, J.) (citing Purnell v. City of Akron, 925  F.2d 941, 949-50  (6th Cir.

1991).   Ambassador Factors alleges tha t the T rustee  has fa iled in th e fulfillm ent o f his

duty.  Howe ver, the Purnell court additionally notices that, "[t]he burden placed on the



3 Trustees, like executors and adm inistrators, are bound to use reasonable diligence in the d ischa rge o f their

duty  to "collect and red uce to m oney the p roperty of the estates fo r which the y are trustees" and to  secure  possession

of all  the property and  collect debts du e.  Failure to reasona bly carry out these fidu ciary duties rende rs a trustee  liable

for damages.  It may also be groun ds for th e removal of the trustee pursuant to Code Section 324(a).  4 Collier

¶704.04, at 704-11.

4 Creditors are entit led to monitor the proceedings as well as receive adequate notice of relevant

proceedings.   See F.R.Bankr.P. §2002(a).  Ambassador Factors may petit ion the bankruptcy court to remove the

creditor "for cause."  See Bank ruptcy Co de §32 4, 11 U .S.C. §32 4.  Am bassado r Factors  possesse s the rig ht to

proceed with an action to surcharge a trustee's bond for failure to discharge  statutory duties .  See Bankruptcy Code
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would-be intervenor requires <overcom[ing] the presumption of adequacy of representation

that arises w hen  the p ropo sed in tervenor a nd a  party  to the  suit . . . have the sam e ultim ate

objective’."  Id. at 950 (citations omitted) (emp hasis added).

Clearly, Ambassador Factors possesses the same ultimate objective as the

Trustee to recover additional monies from MSC  and, therefore, h as the additional

presumption of ad equ acy to  ove rcom e.  In fact, eve ry cla im alleged  by A mb assad or in  its

complaint derives  from  the D ebto r's causes of a ction  aga inst M SC .  See Ap plican t's

Complaint P.2, no .6 ("the D efend ant is ind ebted  to Plain tiff, and therefore to Ambassador

as Plain tiff's assignee, in the amount of $1,257,515.59 for ocean freight and other related

charges plus interest").  Thus, not only does Ambassador have the same ultimate objective

as the Trustee, it is actually attempting to assert the same causes of action.

The duty that the Trustee owes to each cre ditor, the estate, and the

bankruptcy courts  also creates another additional burden on potential intervenors who

must convince the court that the statutory protection provided by requiring the presence

of a Trustee3 as well as the remedies already afforded to each individual4 are in sufficie nt.



§322, 11 U.S.C. §322.
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Therefore, besides the procedural hurdles of Rule 24(a)(2) in a civil context, Ambassador

Factors has the substantial burden of proving the inadequacy of representation by a

Chapter 7 trustee who shares the same ultimate objective as the intervenor and must also

uph old its fid uciary du ty to th e ban krup tcy co urt.

The case o f In re Thompson, 965 F.2d 1136, provides a persuasive

analy sis of Rule 24(a)( 2) tha t inco rpor ates both g eneral prin cipals  of interv ention as w ell

as the role of the Chapter 7 trustee in bankruptcy.

In Thompson, Id., the bankruptcy court approved a settlement of an

adversary  proc eedin g be twee n a C hap ter 7 tru stee and  the debtor's husband who had

asserted claims against the estate.  The debtor and her attorney, proceeding separately as

an unsecured creditor, attempted to intervene after being notified of a hearing to  approve

a settlem ent w ith the cr edito r hus ban d.  Th e Firs t Circu it Court of Appeals held that absent

compelling showing that the Chapter 7 trustee refused to perform fiduciary duty imposed

by the Bank ruptcy Co de, the Chap ter 7 debtor and individual unsecured creditor, who

were  not parties to the adversary proceeding, were without app ellate standing to challenge

the bankruptcy cou rt ord er ap pro ving  com pro mise or s ettlem ent o f litigation.  Id.  The

Court  stated that, "[a]lthough the burden of demonstrating inadequate representation

remains with the putative interv eno r thro ugh out, it is  at its most onerous where an existing
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party  is under legal obligation to represent the interes ts asserted by the putative

intervenor."  Id. at 1142.

In the situation where one of the duties of the existing
parties is to rep resen t the interests of the intervenor,
intervention will not be allowed unless a compelling
showing of inadequa te representation is made.
Application of this principal in the bankruptcy context
can be seen in those cases holding that unsecured
creditors seeking to intervene in adversary proceedings
begun by the trustee have "a heavy burden" to show
inadequacy of representation.

Id. at 11 42, quoting 9 Collier ¶7024.5, at 7024-7.  The necessary analysis requires

comparing the in teres ts of th e inte rven or w ith those  of the ex isting  part ies.  H ere,

Ambassador Factors fails to convince this Co urt tha t its intere sts are n ot adequ ately

protected by the Trustee's presence.

Over the p revious  yea r, this Court has monitored the litigants at regular

status hearings and has been satisfied with their prog ress.  More d epositions we re taken

in New York during July of 1995.  Further, the successful defense of a motion for

summ ary judgment may  at least o ffer some in dicatio n tha t the T rustee  is proceeding in a

proper mann er.  Finally, whether to file a mo tion fo r sum mary jud gm ent o r pro ceed  with

more  pre-trial discovery is a tactical decision for the Trustee which requires great

deference.  Therefore, it is the decision of this Court that the applicant has not satisfied its
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burden u nder F.R.C iv.P. 24(a)(2).

Under  F.R.Civ.P. 24(b)(2), intervention may be permitted when the

app lican t's claim  or de fense  and  the p rimary ac tion h ave a  que stion o f law o r fact in

common.  In determining whether to grant permissive intervention, "the court shall

consider whether the intervention will unduly delay or prejudice the adjudication of the

rights  of the origina l par ties."  F .R.C iv.P . 24( b)(2 ).  If reso lution  of the se ind ividu al claim s

in this proceeding would add new issues to an already complex case and unduly delay the

adjudication of the adve rsary  pro ceed ing, the m otion sh ould  be d enied.  Ma tter of S um mit

Ridge, 104 B.R . 405, 410 (B ankr. N.D .Ala. 1989).

Ambassador Factors restates in its 24(b)(2) m otion  all of the undecided

issues of law  and  fact rem aining in  the underlying adversary proceeding and then

sum mar ily asser ts that b ecau se A mb assad or Factor s possesses a se curity  interes t  in the

deb tor's  assets that as a matter of course there are commo n issues of law and fact.  In other

words,  any creditor possessing a security interest in a debtor's assets automatically satisfies

the "common issues of law and fact" requirement of 24(b)(2).  Although dispo sition o f this

matter may have a direct effect on Am bassador Factors, Rule 24(b)(2) states "when an

app lican t's claim  or defense and th e ma in actio n ha ve a q uestio n of law o r fact in

commo n."  Here, the applicant has only restated the debtor's claim and has not asserted

any  claim s of its o wn .  At the very leas t, for a cr edito r to obtain permissive intervention
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after restatin g the  claim s of the  deb tor, he  should be required to present an undisputed first

priority security interest in the debtor.  Because this C ourt has a lready he ld tha t mar itime

lien creditors have claims which  prime Am bassador Factors' security interest and attach

to the freights, the applicant may not satisfy the "common issues of law and fact"

requiremen t by simply restating claims  of the debtor.

More over, this Court believes that the addition of Am bassador F actors at

the comp letion of discovery  after four years of motions and extension s of the discovery

period wou ld unduly  harm both  of the litigants.  See In re Terex Corp., 53 B.R. 616, 621

(Ban kr.N .D.O hio 198 5) (M otion  to inter ven e un der R ule 24(b) denied as untimely when

complaint was filed January 6, 1984, and motion to intervene was filed on August 9, 1985,

two  months prior to trial and after extensive discovery had been do ne).  The court must

always consider the interests of judicial economy, especially when the intervenor o nly

asserts the id entic al cau ses o f actio n of  the p laintiff .  See In re Pioneer, 106 B.R. 510

(intervention would result in no additional claims or th eorie s bu t wo uld d uplicate efforts);

In re Simetco, Inc., supra; 3B J ame s W . Mo ore e t al., Moore's Federal Practice ¶ 24.10 [4],

pp. 24-99  to 24-102  (2d ed. 199 3).

It is easy  eno ugh  to see  wh at are th e argum ents again st
intervention where, as he re, the in tervenor m erely
underlines the issues of law already  raised by the prim ary
parties . . . . Where he presents no new  questions, a third
party  can c ontrib ute u sually  mo st effectiv ely and always
exp editiously by a brief amicus curiae and not by
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intervention.

Id. at p. 24-99 (quoting Crosby Steam Gage & Valve Co., v. Manning, Max well & Moore,

Inc., 51 F.Sup p. 972 (D .Mass. 194 3)) (citation omitted).

For the a forementioned  reasons , this Court fin ds tha t introd ucing this

creditor durin g the  eleventh h our w here  it is alread y ad equ ately  represented to be  und uly

prejudicial to the actual litigants.  Accordingly, the applicant has not satisfied its burden

under either Rule 24(a)(2) or 24(b)(2) and the Motion to Dismiss is denied.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusio ns, IT IS THE

ORDER OF T HIS  COU RT that the M otion to Intervene b y creditor, Flee t Fac tors, C orp .,

Inc. d/b/a Ambassador Factors, is DENIED.

The clerk will issue a notice requiring counsel and the parties to appear

in Savannah, Ga., for a settlement conference in this case.

                                                        

Lamar W . Davis, Jr.
United States Bankruptcy Judge
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Dated at S avan nah , Geo rgia

This        day of August, 1995.


